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(a) Your demand must be in writing
and must be served on the appropriate
party as identified in §1251.8.

(b) Demands for production of records
that are governed by the Privacy Act
require authorization of a court of
competent jurisdiction as defined in
§1251.3.

(c) Your written demand (other than
a demand pursuant to the Federal
Rules of Civil Procedure in a case in
which NARA is a party, in which case
you must comply with the require-
ments of that rule) must contain the
following information:

(1) The caption of the legal pro-
ceeding, docket number, and name and
address of the court or other authority
involved;

(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;

(4) A statement as to how the need
for the information outweighs the need
to maintain any confidentiality of the
information and outweighs the burden
on NARA to produce the records or pro-
vide testimony;

(5) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities, or from the testimony
of someone other than a NARA em-
ployee, such as a retained expert;

(6) If testimony is requested, the in-
tended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used instead of testi-
mony;

(7T) A description of all previous deci-
sions, orders, or pending motions in the
case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of
time that the requester and other par-
ties may require with each NARA em-
ployee for time spent by the employee

§1251.12

in connection with the request for tes-
timony.

(d) NARA reserves the right to re-
quire additional information to process
your demand.

(e) Your demand (other than a de-
mand pursuant to the Federal Rules of
Civil Procedure in a case in which
NARA is a party, in which case you
must comply with the requirements of
that rule) should be submitted at least
45 days before the date that records or
testimony is required. Demands sub-
mitted in less than 45 days before
records or testimony is required must
be accompanied by a written expla-
nation stating the reasons for the late
request and the reasons for expedited
processing.

(f) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to com-
ply with your demand.

(g) The information collection con-
tained in this section has been ap-
proved by the Office of Management
and Budget under the Paperwork Re-
duction Act under the control number
3095-0038.

§1251.12 How does NARA process your
demand?

(a) After service of a demand for pro-
duction of records or for testimony, an
appropriate NARA official reviews the
demand and, in accordance with the
provisions of this, determines whether,
or under what conditions, to produce
records or authorize the employee to
testify on matters relating to agency
information.

(b) NARA processes demands in the
order in which we receive them. NARA
will not complete and return certifi-
cations, affidavits, or similar docu-
ments submitted with a demand for
records, but if requested will certify
records in accordance with NARA’s
published fee schedule at 36 CFR part
12568. Absent exigent or unusual cir-
cumstances, NARA responds within 45
days from the date of receipt. The time
for response depends upon the scope of
the demand.

(c) The General Counsel may grant a
waiver of any procedure described by
this part where a waiver is considered
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§1251.14

necessary to promote a significant in-
terest of NARA or the United States or
for other good cause.

§1251.14 Who makes the final deter-
mination on compliance with de-
mands for records or testimony?

The General Counsel makes the final
determination on demands to employ-
ees for testimony. The appropriate
NARA official authorized to accept
service, as described in §1251.8, makes
the final determination on demands for
the production of records. The NARA
official notifies the requester and, as
necessary, the court or other authority
of the final determination and any con-
ditions that may be imposed on the re-
lease of records or information, or on
the testimony of a NARA employee. If
the NARA official deems it appropriate
not to comply with the demand, the of-
ficial communicates the reasons for
the noncompliance as appropriate.

§1251.16 Are there any restrictions
that apply to testimony?

(a) The General Counsel may impose
conditions or restrictions on the testi-
mony of NARA employees including,
for example, limiting the areas of testi-
mony or requiring the requester and
other parties to the legal proceeding to
agree that the transcript of the testi-
mony will be kept under seal or will
only be used or made available in the
particular legal proceeding for which
testimony was requested. The General
Counsel may also require a copy of the
transcript of testimony at the request-
er’s expense.

(b) NARA may offer the employee’s
written declaration instead of testi-
mony.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee must not:

(1) Disclose confidential or privileged
information; or

(2) For a current NARA employee,
testify as an expert or opinion witness
with regard to any matter arising out
of the employee’s official duties or the
functions of NARA unless testimony is
being given on behalf of the United
States.

36 CFR Ch. XII (7-1-10 Edition)

§1251.18 Are there any restrictions
that apply to the production of
records?

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of records and agency informa-
tion, including the requirement that
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and
any further disclosure. The terms of
the protective order or of a confiden-
tiality agreement must be acceptable
to the General Counsel. In cases where
protective orders or confidentiality
agreements have already been exe-
cuted, NARA may condition the release
of records and agency information on
an amendment to the existing protec-
tive order or confidentiality agree-
ment.

(b) Typically, original NARA records
will not be produced in response to a
demand. Instead of the original
records, NARA provides certified copies
for evidentiary purposes (see 28 U.S.C.
1733; 44 U.S.C. 2116). Such copies must
be given judicial notice and must be
admitted into evidence equally with
the originals from which they were
made (see 44 U.S.C. 2116). If the General
Counsel so determines, under excep-
tional circumstances, original NARA
records may be made available for ex-
amination in response to a demand, but
they are not to be presented as evi-
dence.

§1251.20 Are there any fees associated
with producing records or pro-
viding testimony?

(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable
estimate of the costs to NARA.

(b) Fees for records. Fees for producing
records include fees for searching, re-
viewing, and duplicating records, costs
of attorney time spent in reviewing the
demand or request, and expenses gen-
erated by materials and equipment
used to search for, produce, and copy
the responsive information. Costs for
employee time are calculated on the
basis of the hourly pay of the employee
(including all pay, allowance, and bene-
fits). Fees for duplication are the same
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